I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
V.
DANI EL SM TH : NO 05- 227

MVEMORANDUM AND ORDER

McLaughlin, J. Cct ober 5, 2005

Daniel Smth is charged with various drug and firearns
of fenses. He noves to suppress (1) the evidence seized during a
search of 512 High Street and (2) his statenents nade to the
police before and after the search. The police entered 512 High
Street by force and without a warrant. The question is whether
they did so with probabl e cause and exi gent circunstances. The
Court concludes that the police had both. The Court will deny

t he noti on.

Fi ndi ngs of Fact

On April 10, 2003, at approximately 6:00 a.m, |aw
enforcenment officers fromthe Montgonery County Detectives, Lower
Provi dence Police Departnent, and Norristown Police Departnent
executed a search warrant at 1222 Green Street. The warrant
stenmed froma two-year long investigation of drug trafficking
activity in Norristown, and was one of approximtely forty
warrants to be executed that nmorning in connection with the

investigation. Lt. Mark Bernstiel of the Montgonery County



Detectives |led the team executing the warrant at 1222 G een
Street. Supp’'n H'g Tr. 12:17-22, 54:10-13, 54: 1-3, Sept. 28,
2005.

The officers knocked on the door, then forcibly entered
the residence. Richel Littlejohn and her two children were
present, but the defendant was not. Lt. Bernstiel and Detective
Charl es A DeFrangesco, a Lower Providence police officer
assigned to the Montgonery County Detectives, spoke with M.
Littlejohn. Then, at 6:20 a.m, Detective DeFrangesco took Ms.
Littlejohn’s statenent. M. Littlejohn reviewed and signed the
typewitten statenent at 7:55 a.m 1d. at 67:18-24, 55:20-56:9,
70: 16- 25, 60:18-20; CGovt’'s Ex. 3 at 1, 4.

Ms. Littlejohn identified herself as the owner of the
residence and the fornmer girlfriend of the defendant. Ms.
Littlejohn told the officers that she had thrown the defendant
out of the house three days earlier, and that the defendant was
now staying at his nother’s house at 512 High Street. Supp’'n
H’g Tr. 56:12-15, 60:2-11; Govt’'s Ex. 3 at 1.

Ms. Littlejohn stated that the defendant sold drugs and
al ways had white powder in the house. She told the police that
she had evicted the defendant after com ng hone to find the
def endant with narcotics, including cocaine, in the house. She
said that as she was evicting the defendant, she found and

di scarded an el ectronic scale, a bottle containing white powder,



a bottle marked acetone, and small plastic bags, all of which
bel onged to the defendant and were used by the defendant in his
drug sales. She showed Lt. Bernstiel batteries and remants of
white powder on the sidewal k, where she had thrown the scale and
poured out the contents of the bottles. M. Littlejohn further
stated that the defendant had taken simlar itens to the 512 High
Street residence. [1d. at 2; Supp’'n H'g Tr. 60:10-17, 78:10-22.

Shortly before 7:00 a.m, Lt. Bernstiel ordered six to
eight officers to go to 512 High Street. Their initial purpose
was to confirmwhether the defendant actually resided there. Lt.
Bernstiel remained at 1222 Green Street with three officers to
finish taking Ms. Littlejohn’s statement and to conplete the
search of the residence. 1d. at 121:4-8, 108:6-9, 61:4-9.

At approximately 7:00 a.m, Norristown Police Sergeant
Todd Dill on knocked on the door of 512 High Street. Sgt. D llon
saw t he defendant | ook out the w ndow, then imediately shut the
curtain. Sgt. Dillon recognized the defendant from prior
contacts in Norristown. Sgt. Dillon knocked agai n, announced
that it was the police departnent, and called out to the
def endant by nanme to open the door. The defendant did not open
the door. Sgt. Dillon explained the situation to Lt. Bernsti el
over the police radio. Lt. Bernstiel ordered Sgt. Dillon to
secure the property. 1d. at 109:16, 121:25-122:8, 107:24-108: 18,

61:11-12.



Sgt. Dillon and the other officers forcibly entered 512
High Street. When they entered, the defendant was on the living
room sofa. The defendant’s nother, Joan Johnson, and cousin,
John Smth, subsequently canme downstairs. The defendant’s dog
tried to rush at the officers. The officers allowed M. Johnson
to place the dog in a cage in the basenent. The officers checked
to make sure that there were no other persons in the house, and
no weapons within reach of the residents. As they were securing
the property, the officers saw a small bag of marijuana and a
gray plastic bag containing white powder in plain viewin the
l[iving room The defendant nmade unsolicited statenments that the
itenms belonged to him After securing the property, the officers
waited with the residents in the living roomand dining room

areas. |d. at 108:21-110:12, 135:22-136:9, 114:13-115:10.1

! The defendant and Joan Johnson, the defendant’s nother,
also testified at the Septenber 28, 2005 evidentiary hearing.
Their testinmony differed fromthe officers’ testinony in several
respects. M. Johnson and the defendant testified that the
of ficers did not knock and announce before forcibly entering 512
High Street, and that ski nmasks covered the officers’ faces when
they entered. The Court finds the testinony of Sgt. Dillon that
he knocked, observed the defendant | ooking out the wi ndow, then
knocked agai n and announced to be credible. M. Johnson al so
testified that the officers searched the house prior to obtaining
the search warrant. M. Johnson said that when she was all owed
to go upstairs to change out her nightclothes, she saw that the
of fi cers had opened drawers, noved the mattress, and opened the
closet. Ms. Johnson testified that the warrant did not arrive
until six hours later. The Court finds the testinony of
Det ecti ve DeFrangesco to be nore credible. Detective DeFrangesco
testified that Ms. Johnson was still in her nightclothes when he
arrived at 512 High Street with the warrant, and that he gave
anot her officer perm ssion to escort her upstairs to change after
he had expl ained the warrant to her. Supp’n H'’'g Tr. 134:25-
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Meanwhi | e, Detective DeFrangesco conpl eted the
interview of Ms. Littlejohn and prepared a search warrant for 512
High Street. Detective DeFrangesco drafted the warrant based on
Ms. Littlejohn’s statenent as well as information he received
fromSgt. Dillon regarding suspected drugs in plain view at the
512 H gh Street residence. Risa Ferman, First Assistant District
Attorney for Montgonery County, reviewed the warrant. Assistant
District Attorney Stephanie Shark and Detective DeFrangesco
presented the warrant to Court of Common Pl eas Judge WIliamR
Carpenter at approximately 11:00 a.m Judge Carpenter approved
and sealed the warrant at 11:10 a.m |d. at 90:6-91:10, 92:8-9,
99: 10- 21.

Det ecti ve DeFrangesco notified Sgt. Dillon and
Detective Mchael Altieri, a Montgonery County Detective who had
arrived at 512 High Street after the initial entry, that he had
obtained the warrant. The officers at 512 H gh Street began
searching the residence. They seized a |arge quantity of
suspected cocai ne, small anobunts of suspected nmarijuana and
suspect ed hashi sh, a handgun, a shotgun, and other itens. |d.
94: 3-5, 115:11-17; CGovt’'s Ex. 6.

When Detective DeFrangesco arrived at 512 High Street,
he presented the defendant with the search warrant. The

def endant nmade additional unsolicited statenents that everything

135: 16, 148:16-149: 20, 121:25-122:8, 138:5-20, 169:9-16.
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the police seized were his. Detective DeFrangesco read the
defendant his constitutional rights, then arrested and
transported himto the County Detectives office. Supp'n H'g
Tr. 94:9-18, 100: 14-101:13.

Det ecti ve DeFrangesco read the defendant his rights
again at the County Detectives’ office. The defendant al so
reviewed and signed a form acknow edgi ng that Detective
DeFrangesco had read and explained his rights to him 1d. at
94: 22-23, 95:14-96:3; CGovt’'s Ex. 5 at 1.

The defendant then gave Detective DeFrangesco a
statenent. The defendant acknow edged that he sold cocaine. The
def endant al so acknow edged that the cocaine, marijuana, handgun,
shot gun, and bul | et proof vests the police seized from512 Hi gh
Street belonged to him In response to the question “How were
you treated by police today?” the defendant answered, “| say
good. Geat. MmMmm wanted to kick ny ass.” The defendant
reviewed the statenent, placed his initials next to each of his
answers, and signed the statenment. |d. at 2-4; Supp’'n H'g Tr.

96: 4- 13.

1. Di scussi on

The defendant has noved to suppress evi dence obtai ned

pursuant to the search of 512 H gh Street and statenents nade by



the defendant to the police.? The Court finds that probable
cause and exigent circunstances justified the officers’ decision
to enter and secure 512 High Street without a warrant. The Court
further finds that there was sufficient probable cause for the
search warrant that was eventually issued. Finally, the Court

finds that the defendant’s statenents were nmade voluntarily.

A Initial Entry into 512 High Street

The Fourth Amendnent prohibits unreasonabl e searches
and seizures. Warrantless searches are presuned to be

unreasonable. See, e.q., United States v. Acosta, 965 F.2d 1248,

1251 (3d Cr. 1992). A warrantless search is justified, however,
when police have probable cause to believe that contraband is
present, and reasonably conclude that the evidence wll be

destroyed before they can obtain a search warrant. United States

v. Rubin, 474 F.2d 262, 268 (3d Cr. 1973). Here, the officers
did not have a search warrant for 512 H gh Street at the tine
they entered the residence. The Court finds, however, that the

of ficers did have probable cause to believe that drugs and/or

2 The defendant al so noved to suppress the search warrant

for 1222 Green Street. The defendant has conceded that he does
not have standing to challenge the itens seized from 1222 G een
Street. Supp’n H'g Tr. 6:16-19; Def’s Mem at 2. The Court
need not determ ne whet her probabl e cause existed for the

i ssuance of the 1222 Geen Street warrant in order to determ ne
the validity of the 512 Hi gh Street warrant, because Judge
Carpenter did not rely on the former warrant in issuing the
latter. Supp’'n H’'g Tr. 92:24-93: 20.

7



ot her contraband were present at 512 High Street. The Court also
finds that the officers reasonably concluded that the defendant

woul d destroy evidence before they could obtain a search warrant.

1. Probabl e Cause to Believe that Drugs were Present
at 512 High Street

The officers had probabl e cause to believe that drugs
and ot her contraband were present at 512 High Street, based on
facts contained in the affidavit of probable cause attached to
the warrant for 1222 Green Street and information provided by M.
Littlejohn that norning. The affidavit alleged that on April 2,
2003, a confidential source had infornmed the police that he/she
had personal know edge that the defendant sold cocaine; that the
police had subsequently observed the confidential source nmaking a
control | ed purchase of cocaine fromthe defendant; and that the
def endant had been in comunication with at |east one of the main
targets of the Norristown drug investigation on February 6, 2003.
Govt's Ex. 1, Affidavit, at 23-26, 50-51.

The defendant contends that the search warrant issued
for 1222 Geen Street |acked probabl e cause, and that the
Governnment is therefore barred fromclaimng that exigent
circunstances justified the warrantless entry into 512 Hi gh
Street. Even if the defendant had standing to contest the

warrant for 1222 G een Street, which he concedes he does not, his



argunent is inapposite. Even if the facts in the affidavit did
not provi de probable cause for the 1222 Green Street warrant,
whi ch the Court does not decide because the defendant | acks
standing to challenge it, the facts in the affidavit plus the
information provided by Ms. Littlejohn that norning did provide
probabl e cause for the entry into 512 Hi gh Street.

Ms. Littlejohn confirmed that the defendant was a drug
deal er and kept drugs and drug-related itens in the house. M.
Littlejohn told the officers that she had seen the defendant with
narcotics, including cocaine, in the house just prior to evicting
him She stated that the defendant possessed bottles containing
whi te powder and acetone, an electronic scale, and small bags,
and told the officers that the defendant sold the cocaine in the
smal | bags. She showed officers remmants of these itens, and
stated that the defendant had taken simlar itens to 512 Hi gh
Street. Supp’'n H'’'g Tr. 60:2-17, 78:10-22; Govt’'s Ex. 3.

The defendant argues that Ms. Littlejohn was not a
credi bl e source because she was angry with the defendant for
having affairs wth other wonen. The Court finds that it was
reasonable for the police to conclude that Ms. Littlejohn was a
credible source. M. Littlejohn’s statenents corroborated
information contained in the affidavit, and were supported by
evi dence the police collected at her hone. M. Littlejohn’s

statenents, added to what the police already knew about the



defendant fromthe affidavit for the 1222 Geen Street warrant,
gave the police probable cause to believe that the defendant

possessed drugs and ot her contraband at 512 High Street.

2. Exi gent Circunstances Justified Warrantl ess Entry

In addition to probable cause, there nust be exigent
circunstances to justify a warrantless entry. Exigent
ci rcunst ances exi st when police officers reasonably concl ude that
evidence will be destroyed before they can obtain a search

war r ant . Rubin, 474 F.2d at 268; see also United States v.

Vel asquez, 626 F.2d 314, 317 (3d Gr. 1980); United States v.

Davis, 461 F.2d 1026, 1030 (3d G r. 1972). Factors courts have
consi dered when eval uati ng whether circunstances justified a
warrant| ess search include the degree of urgency involved, as
well as the “ready destructibility of the contraband and the
knowl edge that efforts to di spose of the narcotics are
characteristic behavior of persons engaged in the narcotics
traffic.” Rubin, 474 F.2d at 268-269. O ficers need not have
actual know edge that the evidence is being destroyed. 1d. at
268.

Here, the officers reasonably concluded that sone
degree of urgency was involved. Over forty search warrants
stenm ng fromthe sanme investigation were scheduled to be

executed at the same tine that norning. Detective Eric
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Echevarria of the Montgonery County District Attorney’s Ofice’s
Detective Bureau testified that the warrants were schedul ed to be
executed as close to the sane tine as possi bl e because the
investigators were fearful that news of the warrants woul d spread
and evi dence woul d be destroyed. Before the officers executed
the warrants that norning, Detective Echevarria briefed them on

t he i nmportance of not allow ng information about the warrants to
spread. The officers were aware that nunerous warrants were to
be executed within a two square mle area in Norristown. Lt.
Bernstiel, the team | eader who ordered the officers to go to 512
H gh Street, testified that nei ghbors had already seen the
officers on Geen Street. Lt. Bernsteil further testified that,
based on his experience in Norristown over a |long period of tineg,
news travels quickly in the towm. He expressed concern that the
def endant woul d be tipped off. The officers also knew fromthe
affidavit of probable cause for the 1222 G een Street warrant
that the targets of the investigation communicated with each
other by tel ephone. Supp’'n H'g Tr. 21:18-21, 22:22-24:25,

125: 23-126:5, 83:2-9. See generally, Govt's Ex. 1, Affidavit.

The police went to 512 H gh Street to confirmthat the
defendant |ived there. Sgt. Dillon knocked and observed that the
def endant saw the police. Sgt. D llon knocked again, announced
that it was the police, and asked the defendant to open the door.

The defendant refused to open the door. At this point, the
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pol i ce reasonably concl uded, based on their experience, that the

defendant would try to destroy or renove evidence. See Ker et

ex. v. California, 374 U S. 23, 40 and n.12 (1963). 1In Ker, the

Suprene Court noted that narcotics are readily destructible. 1d.
at 40.

The defendant argues that the police inpermssibly
created the exigency by knocking and announcing. The United
States Court of Appeals for the Third Grcuit has rejected this

argunment. United States v. Acosta, 965 F.2d at 1254 (foll ow ng

United States v. MacDonald, 916 F.2d 766, 771 (2d Cr. 1990)).

In MacDonald, the United States Court of Appeals for the Second
Circuit observed that it was proper and | awful for the officers
to knock and announce. 916 F.2d at 771. The court reasoned that
the fact that the officers m ght have expected, or even wanted,
the defendant to react in a way that provided exigent
ci rcunst ances did not make their knocking unlawful. The court
hel d that “when | aw enforcenent agents act in an entirely | awful
manner, they do not inperm ssibly create exigent circunstances.”
Id. at 772.

Here, the police acted lawmfully in going to 512 High
Street and knocking on the door to confirmthat the defendant
lived there. The police reasonably concluded that they could not
enpl oy other investigative techniques without tipping off the

defendant. See Supp’'n Hr'g Tr. 83:17-84:7. The police were
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al ready equi pped with tools for forcible entry for the execution
of the search warrant at 1222 G een Street. The fact that the
police brought the tools with themto 512 H gh Street does not
make their actions unlawful. It was reasonable for the police to
anticipate that forcible entry m ght be necessary if the

def endant |ived at the house.

B. Search Warrant for 512 High Street

The police entered and conducted a protective sweep of
512 High Street, but did not search the residence until the
search warrant was issued. In issuing the warrant, Judge
Carpenter relied on Detective DeFrangesco’ s affidavit of probable
cause. The affidavit described the execution of the search
warrant on 1222 Geen Street that norning, Ms. Littlejohn’s
statenents that the defendant was a drug deal er and kept drug-
related itens in the house, Ms. Littlejohn’s belief that the
defendant took simlar items with himto 512 H gh Street, the
police officers’ entry into and protective sweep of 512 High
Street, and the marijuana and bag with white powder the police
saw in plain view during that sweep. Detective DeFrangesco’ s
affidavit referred to the warrant and supporting affidavit for
1222 Green Street, but Judge Carpenter did not rely on that
affidavit in issuing the warrant for 512 H gh Street. Covt’'s Ex.

4; Supp’'n H’g Tr. 92:5-93: 20.
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Because the officers lawmfully entered and conpleted a
protective sweep of 512 H gh Street, Judge Carpenter was entitled
torely on the allegations that the police found suspected drugs

in plain view at the residence. See Horton v. California, 496

U S 128, 136 (1990)(police my seize itens wthout a warrant, so
long as the itemwas in plain view, the police did not violate
the Fourth Amendnent in arriving at the location where the item
was in plain view, and the incrimnating nature of the itemis

i mredi ately apparent). Therefore, there was probabl e cause for
the search warrant for 512 Hi gh Street. The defendant has
conceded that if exigent circunstances permtted entry into 512
High Street, probable cause would exist for the warrant. Def’s
Mem at 10. Therefore, the Court wll deny the notion to

suppress as it pertains to evidence seized at 512 H gh Street.

C. Def endant’s St atenents

The Court finds that the defendant nmade certain
unsolicited statenents to the police prior to his arrest w thout
any interrogation on the part of the police. The Court further
finds that the defendant provided a formal statenent to the
police after he was duly infornmed of his constitutional rights,
including his right to remain silent. Therefore, the Court wll

deny the notion as it pertains to the defendant’s statenents.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
V.
DANI EL SM TH : NO 05- 227

ORDER

AND NOW this 5th day of Cctober, 2005, upon
consi deration of the defendant’s notion to suppress and the
government’s opposition thereto, and after an evidentiary hearing
on Septenber 28, 2005, for the reasons stated in a nenorandum of
today’s date, it is HEREBY ORDERED that the defendant’s notion to

suppress i s DEN ED.

BY THE COURT:

/[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




